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LETTER DECLINING PROSECUTION AFTER INVESTIGATION

RE Officer-Involved Shooting on June 14, 2016 by Austin Police Department Officer James

Harvel causing injury to Ray Ojeda

Dear Chief Manley:

The Office of the Travis County District Attorney has reviewed the Austin Police Department
Special Investigation Unit (APD SIU) investigation of the above-referenced matter and concluded
our independent review of the officer-involved shooting in which Austin Police Department
Offrcer James Harvel shot Ray Ojeda. This letter is to inform you of my decision to decline
prosecution of criminal charges against Officer Harvel. My decision does not limit or address
administrative action by the Austin Police Department, or other civil actions, where non-criminal
issues may be reviewed and where different rules and lower levels of proof apply.

The District Attorney's Office has reviewed the investigation of the Austin Police Department into
this incident pursuant to the officer-involved shooting protocol that is attached and posted on the
DA official website.r A copy of this letter will also be posted on the DA official website.

Based on the available evidence and under applicable Texas law,2 I am convinced that a jury
following the law would not convict Officer Harvel, because the evidence proves the use of force
was justified under Texas law as a lawful exercise of self-defense, defense of third persons, and

t https : //www. travi scountltx. gov/di stri ct-attomeyicru
2 In arriving at this conclusion, I have relied upon the legal guidelines goveming the use of force/deadly force in Texas

as set forth in sections 9.32,9.33 and 9.51 of the Texas Penal Code, the case authority construing that provision, and the United
States Supreme Court case authority governing law enforcement use of force. (See applicable laws in Appendix)
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was a lawful use of force to effect an .urest. The following sets forth the facts determined during
our review and provides the legal analysis underlying my decision.

OJEDA'S CALLS TO 91I

On June 14, 2016 at 4:03 a.m., Ray Ojeda made the first of two calls to 91 I . The first call lasted

thirtythree minutes and thirteen seconds. Portions relevant to our analysis include the following:

Ojeda called 911 asking that the police be sent to him at Odom Elementary School. He said he

had a gun and that he was "waiting for y'all." He denied wanting to shoot at the police and said

he only wanted thern at his location. He declined to identiff himself but said he could be identified
by his wallet. When asked if he wanted to hurt himself or somebody else, he initially replied,
"We'll find out," but also stated, "I don't want to hurt nobody." In addition to the gun, Ojeda said

he also had a machete.

The call taker asked Ojeda if he was trying to commit suicide by cop. He replied, "No, I can't, I
can't tell you that" and laughed. He eventually identified himself as "Ray." Asked agaitwhether
he was going to harm an officer, he replied "It just depends." He denied drinking, doing drugs, or
feeling depressed that day. Asked again if he was tryrng to get himself hurt or killed, he replied
"It doesn't even matter." Ojeda repeatedly refused to give his last nuune, saylng only that he had

his wallet with him and that 'Y'all will find out." When asked why he was making the call to 91 1,

he would only say that the officers would find out once they got there. He said he had a note with
him, and that the officers would have to look for it like an Easter egg hunt.

The call taker explained to Ojeda that because he had weapons with him but refused to tell
her why he needed the police, there was a possibility he could get hurt. He replied, "Oh we11."

When asked why he had weapons if he wasn't planning on harming anyone, he replied, "Because
I might use them." He denied taking any medications, or not taking any medications he was
prescribed to take.

The call taker asked Ojeda to put his weapons down. He initially refused, but then claimed
to have put the machete down. He then said "I'm ready for y'all to come over here." The call
taker asked what he wanted the police to do when they got there. Ojeda replied, "(Jm, we'll find
out." He then advised he had picked up his machete again. He also claimed to have fired his gun
into the ground before calling 911. He said he didn't care whether he got hurt or not, then
disconnected the call.

At approximately 4:43 a.m., Ojeda made his second call to 91 1, this one lasting ten minutes
and twenty-two seconds. A different call taker answered. Ojeda requested the police again. He
reiterated that he had aloaded gun and a machete. He again refused requests to put the gun down.
When asked why he was refusing to put the gun down, Ojeda replied "because I am ready." The
call taker asked Ojeda what he was ready for, to which Ojeda replied, "You will frnd out pretty
soon anyway so it doesn't matter."

The call taker told Ojeda that help was there for him, but he needed to come out peacefully.
Ojeda repeated that he had been shooting his gun in the ground, and he continued refusing to put
the gun down. He said he didn't want help, and that he wanted "y'all to come so stuff can happen."

Criminat Justice Center, 509 W. l lth Street, Austin, Texas 78701



Page 3 of 33

He eventually claimed to have put the gun down, but continued refusing to put the machete down,

saying he would decide whether to do that. The call taker advised Ojeda that a police officer would
be calling him. After that, the call taker disconnected the call.

INITIAL POLICE RESPONSE

While Ojeda was on the phone with 911, patrol officers began arriving and forming a

perimeter around Odom Elementary. Requests were made to dispatch a hostage negotiator, a

canine unit, the SWAT team, EMS, and AIR1 (one of APD's helicopters). APD's public
information office was notified. Personnel from AISD were contacted and requested to check
camera feeds to look forpersons in and around the school. Efforts were made to determine Ojeda's
then-unknown identity. A search of the phone number used by Ojeda linked it to a person on
Facebook named Ray Ojeda. Officers found a post on Ojeda's Facebook page made the same day
at 3:53 p.m. reading, "I'm shoot at the llaws fuck em" (sic), with a subsequent post from Ojeda
one and a half hours later reading, "Rip ray ray" (sic). This information was disseminated to on-
scene officers.

To s€€ whal h6 sher€s with fdends, 6end hrm a trreild reqilesl

Q tntro

, Works ar Hsrirxk."ai,
: Lives,n Ar$r\. lexii.i
.ir 15 a .€lal'onshp
r; Fror* rjvad,l, tbxal
. Folswd by tir9 pe{}ij,a

wo'A
&rra&

3i;tl;
f: F.v oieda
If,ls.

lr- Fsy oied'
fl6.
I'm sh@t at tha ltaws fuck 06

'lr l.,iti lia$.ii

Q,2

f* tsy oiada
Hls
Tbh ? {i;

Screenshot from Ojeda's Facebook page prior to the incident,

On-scene officers also received periodic updates on
takers as seen in the below excerpt from the computer-aided
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what Ojeda was telling the 911 call
dispatch (CAD) report:
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C om$1enl$
Date Yime Ucer Type Conf.Commente
6114/201604 05:35AP5096 Response comp adv he is in lhe elem school and has a gun is waiting for officers
6t14/201604'O5:44AP5096 Response lNotilicationl IAUSIIN PD]-Problem changdd turn Nature Unknown UBenl to -Gun HS by AUSTIN PD
6/14/2O1604rO5:58AF5684 Response f890clr
6!141201604.6.27AP7176 Response CCC
6i 14l201604:o6:33AP7520 Rosponso Backed up F805 wilh F803
6114/201604 06:48AP2657 Respon$e wcs clr
6/14x2016O4:06:56AP7520 Rcsponse BackodupF805withF804,F802
d14f2O16O4:O7 .O2AP5O96 Rosponso coixp very argumenlative with 911.
6/14120160407:37AP5096 Responso advhoish€lweenthebasketballcou,tsandthetraek(")
6,/14r2016o4r07:34AP7520 R€sponsa HAVE COMP STAY ON 21 AS LONG AS POSSIBLE
6i141201604:07:46AP5684 Response f8goch6ckaisdiorseuritycamerastovarityifsuspectisinsidethebuilding
6/'14x201604:08:04AP5096 Response comp ref tosaywhy hewantsofersout.
&141201604.08:14AP7520 RBsponse SHMHALONEEOAIIYINFOYOUHAVEONT REF161ffi0189
6/14,2O1604:O8:23AP5096 R€sponse says he has a handgun. says maybe the gun is loaded
8141201604O8:41AP5096 R€sponse willnotsayifheissuicidaiornot
6/14/201604:o9:05AP7176 Response 219 ON 21 WAISD REF CAMERAS
il14f2A16a4 09:07AP5o96 Response comp is hlm wearing tilk hat. blk shirt. bl
6/14i201604:o9:1r'AP5096 Rasponse afsowearingblksweater
61141201604 09:48AP7520 Response F802 STAGING S 1ST / FLORNOY
6/14/20160{:09:55AP5096 Respons6 compwalkingaroond-canh6arhimwalkingb'utslatesh€isonlywalkinginacirclenearthalrack

6t14t2a16o410:0oAP7520 Respon$e f#f j1:?3=1?::*:T:if.ffikfri,?""i""1",Xi',ffii1*Ji?3i'it;ii=,,=.=,..r,r, === rn Reprv ro Mse

61141201604.10:30AP7520 Response SM DISP Ks F805
611412O16c410:37AP5O96 Response sayshisnameisray-saysheisolderthanastudenl
61141201604 1 1:31AP5096 Response will onfy let ms guess - says he is betweon ,8-21
6/14/201604:11:40AP5OS6 Response saysh6maytrytoharmoa6otourofficers
6/141201604:12:05AP5O96 Response siatesnodrugs,falcohol.
6n4rZO16O4 1?:@AP7176 Rosponse AISD ADV THAT NO ONE SEEN ON CAMERA/BUT QUAILITY lS LOW
61141201604 12:28AP7176 Response AISD yvlLl MONITOR CAMS
d14f2O16O4 1 2:30AP5096 R6spon$6 r6it6rating that h6 is orr th6 track al th6 scfiool
6l'14801604 l2:37AP5096 Responsa wph2 is the address abv.
61141201604.13:37 AP5096 Response comp adv'g thai he is not ptromising to be p€ac€tul
6/1480160413:52AP5OS6 Response won'tsayifhewantstodi€orifhewantstohurtsorneone
6r'14PO16O4 14.O7AP71?6 Response OOOM ELEMENTARY SCHOOL
A44DA16,O414:29AP5096 Response nowwantstoknowwhereoffrce$are-sayingh6promrscshewon'thurliharn
6t14t?O16O4.14.52AP5096 Response ftastsaidheisacmssfromodoma'ern,thensayshe,sonthelrack/nearth6baskBtballcourts
61141201604:15:01AP5096 Response statingnowtrl6thohasagunandamachete
$14f2O16O4 15:14AP7520 Response Backed up F805wilh 1316

rj.14na16o4i6:17Ap5096 Respons6 conpstill won'tansw6ranyquostonsabouthimsslr-saysitofflcerswon'lshowthemselves,helsgoingtogotoanother
place

6/14/201604.'16:36AP5O96 Response hearwhisthngorsonlelhingsquealing
ry141201604:16:46AP5O96 Respons€ compnolongerr€spofldingbutcanhearhimwalki*g
6/14/2O160{:16:59AP6595 Response NEGPD12ON21 THRUCAOIVDEX
d14f2O16O417:25AP5O96 Raspons6 k6€pssayingwe'llb6abletoidhimbecausah€h6shiswallet.
61141201604 17.47AP7470A Response CCS CHECKING SUBSCRTAER INFO
6114201604 17'.54AP5O96 Responso says h€ doesn't sanl us to know who he 1s until we ch6ck his id
6t142O16O4 18:09AP7520 Response F8O2 AND F803 COMING lN OFF FLORNOY ON FOOT
6/141201604 18:36AP5096 Rasponse advotficerswilltindoulwhyheisdoingthrs....sayshehasanotetoexplain

6/14r2o16041e:09Ap7s20 Response ?i":JrtyLoahonforFs02rTURTLECREEKBLVDIcouGARDR.ruRTLECREEKBLVDlcouGARDR.Ausrll,l.
61141201604.19:1oAp7s2o Raspons" ?i"*,lIifLocationforFS03: 

TURTLEoREEKBLVD/coUgARDR.TURTLECREEKBLVD/couGARDR.AUsrl$l

d14r2O16O4 19.29AP5096 Rasponse adv we will haye to hunt fof the answors h6 i3 not goifig lo teil me why h6 is doing this
6/141201604:20:00AP7520 Response LT4SOFFICERSSETIINGPERIMETER
6t1412O16O4 20:26AP7176 Responsa AlRl PAGED
6/141201604:20:3'1APsOgO Response tryingtotalkcolnpintoputiingthewpnsdown-isr€fusif,g
611412016A4.21:11AP5096 Response comp threat6ning to hang upwilh 911

As officers continued arriving they began shutting down roads leading to the perimeter.
Individuals seen in the area were monitored from a distance with their descriptions and locations
broadcast over the radio in an effort to differentiate Ojeda from persons who could be potential
victims.

A reverse 91 1 call went out to I ,404 residents informing them of a SWAT call in the area

of Odom Elementary and advising them to stay indoors and not leave their residences until the
area was safe. Residents were also advised to call 911 to report suspicious activity.

AIR1 arrived on scene at approximately 5:25 a.m. and quickly located Ojeda on the
grounds of Odom Elementary using the aircraft's infrared imaging equipment. Ojeda was standing
alone near the running track as seen in the center of the screenshot below:

Criminal Justice Center, 509 W. l lth Street, Austin, Texas 78701
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The pilot continued flying above the scene while the tactical flight officer (TFO)
monitored Ojeda. Ojeda could be seen holding what appeared to be a phone against his ear. The
TFO continued to broadcast Ojeda's actions to officers on the ground for the remainder of the
incident.

OJEDA'S CONVERSATION WITH HOSTAGE NEGOTIATOR

Officer Thomas Villarreal responded to the page for a hostage negotiator. After the second

911 call taker disconnected the call with Ojeda, Officer Villaneal called Ojeda directly. The
entirety of Officer Villarreal's sworn statement is relevant to our analysis and is copied below:

My name is Thomas Villarreal #5680, my date of birth is [redacted], my work address is
715 E 8'h St. My work phone number is . I work for the Austin Police
Department.

I've been an officer for almost 10 years with APD. I was a Hostage Negotiator for 2.5
years. I quit the HN team back in December. I'm assigned to the E700s. This month we're
working Friday to Monday. I was working Edward sector when I heard my dispatcher call
for a negotiator to Frank radio. I waited for about 30 seconds before asking our dispatcher
if they got an HN, and was advised that they had not. I switched over to Frank radio and

was put on the call.

I asked for LT Carpenter's phone number so I could be in contact with him. I called him
and told him that I was willing to help. I was told by the LT that it was a young male who
claimed to have a machete and a gun. I explained to him that I was no longer on the
negotiation team but that I could still assist if he needed me to. I asked the LT if SWAT
was in route. After being told that they were not, I requested that they call SWAT. I
explained that the negotiation team would normally deploy only with SWAT and advised

Criminal Justice Center, 509 W. I lth Street, Austin, Texas 78701
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the LT that I thought it'd be a good idea to at least brief a SWAT supervisor to see if they
would respond. I also wanted a full negotiation team to respond to work the call. I heard

the LT request a SWAT supervisor to call him.

I made it to the scene and was to the east of the scene off of South l't St. I found the LT
and Sgt Wrobleski, who were in a vehicle together. I made contact with the two of them
and was briefed on the situation. I was told that it was a guy named 'Ray' who was 19

years old. I was told that Ray had a loaded gun and a machete. I told the LT that normally
we would wait for SWAT to have containment before we begin negotiating, but I told the

LT that I was here to help and that if he gave me an order to do it, then I would do it. The

LT told me that Ray was on the phone with a 9l I call taker or dispatcher. LT told me that
he was going to get the person off the phone with Ray so that I could make contact with
him. I asked the Sgt if he had a react team, and he said he had two guys together and that a

less lethal was coming from the South Sub. He told me to wait a minute and he would have

areactteam. I took the Corporal shield from my car and gave it to his officers. I asked the
Sgt if he was comfortable with a three-man react team, and he said that he was. I initially
jumped in the backseat of the LT's patrol car to call the suspect, so that the Sgt could give
his officers real-time updates as to what the suspect was doing or saying. I quickly found
out that it was far too loud in the vehicle with the LT talking to people and the in-car radio
being too loud. The Sgt got out of the car and I moved to the front seat.

During this call, I had my DMAV on and used my personal cell phone. I got back into the
car and made the first phone callto Ray. My frst call to him was at 4:54 am. Ray answered
and we talked for 36 minutes. At the time, I was a little shocked that he talked that long. I
told him who I was and explained that I was there to help him. We talked about a lot of
stuff. He told me he was from Uvalde and that he had been in Austin for 10 years. One
thing that stuck out to me was that when we were talking about family, he told me that he

loved his family which is why he came over to where he was, because he didn't want them
to get hurt. I asked him if he wanted to hurt police officers. He said that he respected police
and that he didn't want to hurt officers of want his family to be hurt. He didn't seem

intoxicated - he seemed lucid. He went from being calm to aggressive. It was windy and

the phone would break up occasionally.

Ray said that he didn't need help. He told me several times that he had a gun and that he

had shot rounds off. He wanted to know where we, the police, were and why we weren't
on scene yet. I asked him if he wanted to see officers. He said yes and asked what it would
take to get them there. At one point he said that "I don't want to kill you guys" then almost
immediately said that he wanted to shoot us. He then said that he knows where to shoot
officers to where he won't kill us. I asked him point blank if he wanted to die today. He
said he didn't want to die, but that if it "happens, it happens". He said that he didn't want
to harm himself or anyone else. He never said what it was that he wanted. The focal point
of our conversation was him wanting to know where the officers were. I felt that Ray didn't
care about building rapport. He tried to disconnect with me several times but I was able to
keep him on the phone. At one point he said he would go somewhere else and would do
something to make us go over there. When asked what he would do, Ray would not give
straight answers and would instead give veiled threats.

As we spoke, Ray had told me that he wasn't married but had multiple girlfriends. He never
stated if there a crisis going on his life at the moment. There was zero doubt in my mind
what he wanted, which was a violent confrontation with police. Once Air 1 and SWAT
were on scene, he asked if the helicopter was ours. I told him that it was, and he said that

Criminal Justice Center, 509 W. 1lft Street, Austin, Texas 78701
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he wished he could shoot the helicopter, but said that his bullets wouldn't reach. He told
me multiple times that he had a 9mm pistol which he had shot rounds from already. He

asked me what it would take to get police there, then stated that he would just walked out
to Stassney, which was about half a mile away. When asked what he would do when he

got to Stassney, he just said, "Oh, you'll see." Ray got upset with me and I tried to get him
to give me a promise of non-violence. Before he would give this to me, he hung up on me.

An Intel officer (possibly Officer Dennis) was with me for a long while, also gathering

information to get out to others.

I called him back at 5:31 am, about two minutes from when he hung up on me. It rang

several times before going to voicemail. I left a message on his voice mail identiffing who
I was and for him to call me back. I gave him my phone cell number. Officer Butler showed

up on scene around this time. I waited two more minutes and made the third call at 5:33

am. It again went to voicemail and I left another message. I looked for Officer Butler but I
could not frnd him. I later found out that he was tasked with getting in the Bearcat with
SWAT. Officer Dennis was still with me. At 5:36 am, I made my fourth call to Ray. It rang

a couple times before he answered. I could tell he was amped up. I didn't know why he

was amped up. I tried to bring him back down by apologizing for upsetting him at the end

of our last conversation. During this phone call is when he said he wanted to shoot Air 1. I
was on the phone with him for 11 minutes. The conversation was much of the same as the
first conversation, with him being more agitated. He told me multiple times that he had

shot rounds off. I asked the LT ifanyone had heard any shots, to which he replied that no
one had heard any shots fired. Ray and I talked in circles.

I heard Officer Dennis talking with the SWAT officers. I heard Alpha I on the radio and

was told by Officer Dennis that SWAT could see Ray. At one point, Ray told me that he

would put the machete and gun down and walk out to us. He told me at one point that he

was standing up and he asked me if I could see him. I either misunderstood Officer Dennis
or I got bad information but I told Ray that I was aware that officers could see him standing
up. Ray then told me that I was full of shit and that I didn't know what I was talking about.
Ray said that he had been sitting the entire time and that he was not standing. That hurt
our conversation a little bit. He hung up on me abruptly after about 1l minutes of talking.

Around this time, Officers Thomas and Moreno showed up, both of whom are on the
negotiator team. I asked them where the Comrnand Post was located so we could get off
the street. I told Officers Thomas and Moreno to walk and talk with me to the CP, which
they did, along with Officer Dennis. Officer Lowe got to the CP relatively quickly and I
briefed them on the rapport I had built with Ray. We had been offJine for about 10 minutes.
Someone stated that he was north bound on a street and was moving. I asked if I should
call him to get him from moving around and was given the go-ahead.

The last call to him was at 5:59 am. I put my cell phone on speaker phone for Officer
Thomas to hear. The phone rarrga couple of times and Ray answered the phone, but he did
not talk to me for about four to seven seconds. I could hear him moving in the background.
I wrote down the notes about the following interaction about 30 seconds after the shooting.
When Ray finally acknowledged me on the phone, he told me something along the lines of
"I see you all." I attempted to tell Ray that I was glad that he could see the officers. I was
attempting to use this fact as a positive police action to build rapport with Ray. Before I
could finish me statement, Ray said something along the lines of "get ready''. I asked him
what he was talking about, to which he replied "you'll see." About five to seven seconds

later, I heard on the radio that shots had been fired. My radio was turned off so I was not

Criminal Justice Center, 509 W. l lth Street, Austin, Texas 78701
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sure what had happened. I heard someone in the CP post say that we were back onJine and

that shots had been fired. At one point, I could hear Ray groaning. I could hear movement

and groaning. According to the call log on my cell phone, this call lasted five minutes.

During our contact, Ray was never despondent. He never cried. He was upset and angry a

lot of the time. Duringmy 2.5 years as an fIN, I've found that the vast majority of people

are upset about something and want to talk to burn off their frustration by talking about it.

I could never get out of Ray what it was that he was angry about.My gut feeling was that

he was going to attempt to commit suicide by cop.

I opened the door to the area of the CP where some lieutenants were and told them that I
still had Ray online. I was told to leave it connected. Once I heard that tactical medics were

on scene, I disconnected the phone.

Because I'm an appointed vice president on the APA, I asked Officer Thomas to call APA
President Ken Cassaday to brief him on the situation.

THE CRITICAL CONFRONTATION

For thirty minutes AIR1 tracked Ojeda as he roamed in the vicinity of the running track
while speaking with Officer Villarreal over the phone. At 5:55 a.m., Ojeda jumped over the chain

link fence surrounding the school and walked southeast on Saraha Ave. He made his way to the

next intersection and turned left, now heading northeast on Cougar Dr. AIRI, as well as SWAT
snipers positioned nearby, relayed Ojeda's movements to ground officers. Because Ojeda moved

off of school grounds and into the residential neighborhood, officers became increasingly
concerned that Ojeda posed a threat to persons in the area.

Ojeda's approximate path after leaving school grounds, starting at green dot and ending at red dot.

Criminal Justice Center, 509 W. l lth Street, Austin, Texas 78701
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While still walking northeast on Cougar Dr., two SWAT armored vehicles (BearCat 1 and

BearCat 2)began slowly approaching Ojeda from behind. Each BearCat either carried or was

followed on foot by SWAT officers, explosive ordinance disposal (EOD) officers, tactical medics,

and a hostage negotiator. As seen on AIR1's video, Ojeda appeared to become aware of the

presence of the BearCat vehicles and turned to face them at 5:58:51 a.m. BearCat 2 was closest

to Ojeda, and BearCat 1 was following behind BearCat 2. As the driver of BearCat 2 moved closer

to Ojeda, the driver turned on the vehicle's headlights and illuminated Ojeda. Ojeda was observed

wearing a black shirt or hoodie with long sleeves. His right sleeve was pulled down over his right
hand, partially concealing it. An officer in BearCat 2 used the vehicle's loudspeaker to instruct
Ojeda to put his hands in the air with nothing in them. BearCat 2 continued slowly moving toward
Ojeda. Ojeda then raised his right arrn away from his body and held it outstretched toward BearCat

2 for approximately five seconds. He is seen by multiple officers to have something in his hand.

At 5:59:06 a.m., Officer Harvel fired his rifle at Ojeda one time, striking him in the upper right
abdomen. Ojeda fell to the ground.

Ojeda raising outstretched right arm in the direction of BearCat 2 prior to being shot
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Close-up from previous photo.

Officer Harvel was standing to the left of and behind this BearCat when he fired at Ojeda.
The orange cone marks the location where Harvel's fired .223 cartridge casing was found,

Criminal Justice Center, 509 W. l lth Street, Austin, Texas 78701
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Officer Harvel's approximate view at the time he f,rred at Ojeda.
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Oflrcer Harvel's ftred .223 cartridge casing.

Criminal Justice Center. 509 W. I I'h Street. Austin, Texas 78701
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Officer Harvel continued to hold Ojeda at gunpoint while on the ground. Ojeda was

ordered over the loudspeaker to show his hands and pull down his right sleeve. Ojdea complied.

Pulling his right sleeve down, Ojeda exposed a machete that had been concealed there, with the

tip of the blade toward his shoulder, and the handle toward his hand. He was ordered to throw the

machete away from him and he complied. SWAT members then approached Ojeda using shields

for protection and frisked him for additional weapons. Finding none, Ojeda was handcuffed and

tactical medics were allowed to begin first aid. Paramedics transported Ojeda to St. David's South

Austin Medical Center where he was treated and eventually released.
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Criminal Justice Center, 509 W. l lth Street, Austin, Texas 78701



Page 13 of33

Ojeda's machete.

Criminal Justice Center, 509 W. I lth Street, Austin, Texas 78701
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OFFICER HARVEL'S STATEMENTS

Officer Harvel completed a "walk-through" (a limited first-person verbal narrative of
events made at the scene of the shooting) in the hours after the event in the presence ofhis attorney
and multiple agency representatives, including the District Attorney's Office. Officer Harvel also
gave subsequent interviews to APD Internal Affairs and the APD Special Investigations Unit.

Relevant excerpts from the transcript of Officer Harvel's SIU interview are below:

t74
t75
t76
l7?
t78
t?9
180

l8l
182
t83

$o that ffi(lming pag6r goes off. I uas sleeping. I'm trying to think what
tirne that was. lt was like."" it was4:4Sish. Pager went off. l'd been
sbeping. Got up, got dressed, uvent downstairs, at6 a bowl of cereal.
Went outside, got in my vehicb, started driving towards the scene. I

was corning from Cedar Park, so it was e pratty long driva. Anived on
scsns, parkd, geared up. They had already sent out a hasty team. On
the drive thore too lwas listening to the radio, so I was hearing what
uras going on. Bqsically frorn my understanding, there uvas a fiellow at
Odorr Elementary $cfroolwith a pistol and a n'lachete, and he was
threatening to, umn to shoot, police offiasrs. So, show up on scsne"

Shooting scene diagram drawn by Officer Harvel during his interview with APD SIU.
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Frorn watching down
Turrtle Creek towards the school, I overhear - and I don't know which
officers again, reiterating that this gt"ly has a pistol, and then pointing it
at the helicopter I heard that on the air, that he had a pistol and that he
was threatening to shoot officers. He begins the - from the radio traffic I

hear that he begins rnoving around" I don't know if it was an open area
of the school or exactly what it was, but that he was moving around
and actually starting to move towards the road. Now, they had put out
a reverse 9-1-1 call telling residents to stay inside of their house, but
we still had vehrcles leaving. There was a lot of chatter on the radio
over, "We need this road blocked off. We need that road blocked off.
There's cars rnoving freely down these roads," se at this point there's
real high threat to the public if this guy is walking around with a gun.
We don't know - we know he said he was going to shoCIt an officer or
intending to, but if he was to indirectly just - just shoot randomly and
not be on his sights, miss, you can hit moving cars, anything that's out
there. $o it was - it was starting to become a little rnore hazardous of a
situation. $o $ergeant Elsworth directed the driver of the Bear0at to
turn and start moving up Cougar Avenue where he was rnoving
times, "He's the guy right in the middle of the road?' "Yes." "lt's the guy
right in the middle of the road?" "Yes.' At that tirne I still couldn't see
him very well. lt was dawn. The sun hadn't quite came out yet, and he
was a pretty good distance. As we moved closer, the subject walked
kinda in a southwest direction towards the comer of the fence that you
have on the diagram there.

Mm-hnr"

And as he did, I - I believe we crossed $ahara. We were just on the
other side of Sahara on the north side of it, and with a flashlight on my
rifle, I - I lit the flashlight up, and I can see him better" As I lit up the
subject, I saw him with his arrn, right arm outstretched and his head
down towards his hand as if he was looking through the sights of a
pistol. I could see what looked like to me a serni-automatic pistol in his
because the radio trafiic was saying that snipers had seen him moving
into or towards that road" Um, we start driving northbound on Cougar
towards Sahara I believe that was the intersection they were saying
that they saw him at. And as we were rnoving up they have the
Bear0at blacked out, no lights on it, and so it was hard for me to see
what was going on ahead, I could see a person standtng in the road
and a police car directly behind them. And I believe - I don't know what
street it was, but tfre next street north of $ahara is where that police
car was. $o I can see the fellsw right in the middle of the road. He was
in, it looked like all black" And at first I thought it was an officer, um,
and I was thinking to rnyself, "Man, it's going to be bad if this guy
comes out with tfrat officer behind hirn." We're basically looking at each
other" Um, as we were moving closer, I heard I belieue it was Brad Ray
who's the driver of the Bear0at say that the subject was the person
standing in the nriddle of the road. And I clarified that two or three
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hand. lt was biack about, yay long about, eight - eight, ten inches
looked like sticking out of his hand, um, I believed it was a pistol
semiautomatic pistol, I believed that he was * he was in a shocting
stance and he had his eyes down liko he was looking down the sights.
At that tirne, for concem of my safety, the safety of everyone around
me on that BearCat that wasn't directly behind it. I was worried about,
like I said, vehicles. As we were approaching the subject, someone
behind us as well - I was focused on the subject, but someone behind
us in that, in the group of SWAT officers actually said that they saw a
vehicle backing out. They said at least twice, 'There's a vehicle
backing out on Cougar. There's a vehicle backing sut on Cougar.' I

don't knew if it was ahead of us or behind us, but that also entered my
mind as, um, if this guy squeezes off a round. Even if he misses us. it
could hit the vehicle. Um, as I said in the walk-through, there's a lot of
houses around there. Alrnost every callout we go to we're constantly
having to tetl people calling patrol saying, "Hey, move these people
away. Feople are so just curious of what's going on. They'll see people
behind an armored vehicle seeking protection, yet, they'll walk out and
want to film it. So I didn't know if there were people peeking out their
windows, so like I said, not only the threat that was presented to us,
but the threat to other - the entire neighborhood right there, at least on
that street entered my mind. And I made a quick decision to try to stop
that threat, um, and fired one shat and the subject fell to the ground
there in the grass. And I continued ts cover on him. S.W.A"T. made a
quick plan. We ended up moving up and placing the subject in custody.
And after he was placed in custody, um, Sergeant Elsworth asked who
it was that actually took the shot. I told hirn that it was me. There were
plenty of officers there to take care of the scene. He asked me ts come
with him. We go back to the command post, and we walk back to the
command post and started the investigation from there.

OTHER SWORN STATEMENTS

Several other APD officers gave statements detailing their involvement in this event.
Portions of their statements relevant to our analysis are below.

Officer Bryan Black

Officer Bryan Black was deployed as a SWAT team sniper. From various positions on the
ground, Officer Black monitored Ojeda with night vision equipment. After Ojeda climbed over
the school fence, Officer Black climbed into BearCat2 and continued to monitor Ojeda from the
open turret hatch on top of the vehicle. Excerpt from Officer Black's statement:
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I imrnediatrly recognieed the man I wns seeing as thc r;ame person I observed early in the sehCInl

courtyard. The descriptinn that I remember was that he waE an l8-t9 year old rnale. wearing r
c*wboy hat and long *leeved jacket that looked black through night visinn. At first when I saw
him frorn the turet I could not tell if he had anything in his hands" I{is hands were down by hi*
side . I reeoll that he wus blndecl off with his right side toward the Bear f*t *rd then he raised his
right arm up painting it straight at lhr Belrr Cilt as if he had a weilpon like a pistol ln his hand"

As we wero &pproaching the subjrut he was walking back and forth in the street- One tim* he

had made his way rnorc on the passenger side of the Bear Cat and then made his way baek tCI the
driver's side. Thers were fl c*uple tinr*s he did this as he was in the street. Hc was facing us and
not re*lly walking away from Lls anymorc. The Sear Cat was mnving vcry slowly toward hinr"

I could never rrally tell what he was doing with his hand.t" It looked liks tre was hnlding
snmething but I coukln't tell at the tims what it was. I didn't see a long object like a machele . I

w&sn't looking through night vision at this pnint and we werr really clo-se to him" h was still
dark and couldn't get a good view uf what was in his harids. I al*o did nor heur him sey snything
but the hostage neg$tiator and the officer; walking hhind the Bear Cat were 6iving him
c*mmands, The commands I remember hearing wsre "$how me your hands" afid "gel on ths
ground". I eve* made thrtsc eommandr myself ahout four or live times.

When the suspect bladod off a*<J raiseil his hand in the Bear Cat's direction is when I heard a
shot go eff. The $uspect fell ta the ground. His chesr had been toward the Be*rr Cal but rvhen hr
bladed he moved to angle his body off in what c*uld be called a fighting slanee. His right foot
rvas forward with his lefr ftxrt bchind and the way he brought his hand up it l*oked like hc was
pointing e gun at us. He was sranding rnore alcng thc we.ct curb of Cnugar when this h*ppened.
I waq loqrking through the p<lrt of the turrct et the time the shot when off. The shut c*rne frum
my left and I only heard one. I did not shoor the $uspefit herause I was not on a very stahls
*hooting platft:rm us tr wilri standing on equipmrnt inriide of the Bear Cal Only the upper hatrf of
rny hcdy was expo$ed but I was behind the turret lid.

Officer Graie Butler

Officer Graig Butlerwas assigned to the incident as ahostage negotiator. Duringthe earlier
stages of the event, he worked alongside Officer Villaneal (whose statement was included above.)
As BearCat 2began driving toward Ojeda, Officer Butler entered the vehicle with the intent to
communicate with Ojeda over the vehicle's loudspeaker. Excerpt from Officer Butler's statement:
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The Sniper $tatsd the subjc*t uralked to *re interffction of Salram and Cougar ard lrs lost
all sight of him" Officer Ray was then given the directlans to go nomhhound on Cougrr
Hrive frcm Turtle CrqEk Strvd. lVhen wr mdc thc rurn we $aw tle mrbject walking
northbound. He was not able to $B* us st thst tinre. The infonnnlion giveil over ths radio
was &at he wanted to set officers" There was I police unit firtter rmr*r nm Cougar kive
with fla.shing lights" We were on Cougar Drive traveling spprCIx* I miXes per hour" He
lefr thc sidc walk ud walked to thc crnter of the stroet, At this tirnc, he is appmx.. 3$
yards north *f $ahara *n C*urgar. He *toppd md was initi*lly freing sw&y frorn us" I
think hr hrard the Bear Cat caming up behind him and hs turned fncing the Sasr e#. I
could ms ths subjeet ws$ & male unknorryn rlls€, with an smpty olive colored l*ft hand,
{skin tonr like mim} and his right hnnd nppeard black nr if aorncthing hl*ck was in it or
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tl &lov*" There w&$ R$ *kin visibls sn ths right hand. We wem ctqr*ing distanee nnd

trying t$ Hst n hstler view mf hinr nnd rryhat was in his harul. 'lhe spnt lipht wns then
tumed err. It is uncl*ar whn turmd sn th{ light. Sg llll*w*rth ask*d tlrmt I begnn PA
(Publie Addrrs*). I *l*lmyed sh*ut l0-15 seqCInd* tweause thcru rr*ss s dcnd rnie. We
werc ahle t$ S$ the IrA turned on prcperly ttr hqin dire*ti*n. I gave dir**ti$ns ss
follows:
I idenlificd ux as'*?'his i$ the Austin Puliee Drpartrn*nt", I rcferretf to him by m*enre ax
.*Ray"" I then directed ftcy tn eithcr put ysur hands in the air or show me ysur hends" tr

don*{ r*e*ll whictr tmnn I u*rd" I th*:n ub*erv*d the nuhje*t k*pt his }efi hnnd mn le*i sids
md walkcd laternlly and lbrw*rd tn try a*d *cs bey*nd rhe *putlight. Thix is &e sffIrs
tinne I CIhserved {he *uhject raiusd him right hund nnd I sraid whs{ cffr}c ts my nrinr!. !
infrnned evcry$n* lrc is p*inting s*mcthing at us. I *eid thi.t l*udly, twi*e. I yelled this
intu the PA f*r svrryrln& ts hear. I wmnted every$n* tn kn*w whst I wnm se*ing. 'I"he way
he wax wnlking in thr wsy il)meone would tnr&st ytru with & sfis hnnded pixt*l grip" I naw
a black e&jeet in hix hand. This war *till being p*inted &t us, I thcn h*r*xl u xhct tsk*n. I
did n*t know whnt [ype of s]mt wax l,aken bccau$e I w*s finsids the v*hicln. T"h* rhpt wns
taken oulsida th* vchielc" I aln nol xun if it wns s nif?* shot, hand gun ilr a less lathsl
sho{. I then rmtieed the subject appeared to huve heen shnt in the sbdsffieR b*eau*e he
elEruhled ovsr &$ th*ugh he wenl ttl *lutch hi$ shd*ffxen, I sq,* hirn then thll ovcr into the

Sre$*. T'h* blaek obj*et w$6 still in his fisnd nt thnt time. I thsn gave v*rhal *nmmnnds tcr

roll over and put ysur llrmx nui like trn airplxnc, TIte suhject lhen u*mplirstl but begnn to

fut his hunds hask r* hir hnek lik he wa* being hundcullhd. Thc Sre$$ w*x higher and
wc cnuld fiCIt $se whal wmx in hi* hsnds sei I w*s asked to give eornm*ndr fur him tn
cruwl rut *f thc gre$$ $nts tlu stffiet. Tt*e sutlject did nnt ecmBly uuith nry enrnmand, I
wns askad to tsll him tCI pull his right rle*vc up with his with treft hnnd $s \v$ cnuld n**
wh*tt wns im hix right lrmnd. "lhe xuhjcut ermplled *{1*r 3-S timcs rf giving that dirertimn.
He xus rhen lying $n his *ide fae ing rne. I'le reached qvcr witlr his lsff hand and pulkd
his rleeve up" I w$s uhle to see s hlesh handle *ti*king up and therc wss someihing metal
up th* sleeve. He resehed up nnd pulled m long ms*hste frsm lris clnev* snd threw it
oyer. Hs hsd the slc$ve *f tris shirt pull.ed nver ihs machstn nnd ths only thing s{ieking
sut ws# thc hlaek handk *f thr machste on the palm rf his hcnd.
I-rom a di*tan*e thir appeared tm he n hnndgun err nnything dnrk in cCIlor that could l'it in
y*ur hend" Bas*r, tln the xl,*tem*nts mmde by thc subjcct earlirr, I &lt thir wrs s firermm.
I gave thr subject dimsti*m tn thn*w thc rnachete further flway" Hn cithCIr could nst eir
w*uld ntlt nomply, si:, $trMA'l'*fliaers nrade thc dmi$ion to epprsmh with tlrc *.hield.
\Uhsn tlwy cppmur:.hed the xubjeei wns *erurcd and thcn rnediesl trestment wxs pmvided
t* hirn by the tastiqal rntdinr" They wrrc pn*itlmnsd with the $WAT teem. l"le wnr
plaeed in s litter nnd csrrird sw&y ts wait f$r Hrns et thc intrrx*cti*n *f $ahara nnd
(nugar,

SEt. Brandon Ellsworth

Sgt. Brandon Ellsworth was on-call for any SWAT callout and responded to the scene.

Excerpt from Sgt. Ellsworth's statement:
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Fearing wc tpould loee sight *{the susprt *md th* fact that hs wxs sfferins * highly pcpultttd
rssidenlial eree surrsur*dlng th* *ch*ol we rnovsd both Bearcsts a$d officers t*rnrsrd tlre su*pccr
as hE wss mnving" I s*nfirrned with thr enip*r thst tlre susptct was ta]king Nts and he had
crcssd the interxectinlr of Sahara, Be*rEst 3 wa*the lead element in sur r€$p*n$s and I *'as
rvalking behind thry vehisle as we approached the suspet. t hrard Offieer Brad Ray, the drjvrr of
Beareal #?, say ths su$pect was in thc sireet. To gain a vituntr rf tlie $uspeot { grf nnto th* b*clt
skids a*d leand into the vehictre ta lcck thr*ugfi the u,ird*hield cs $f,s th* suspsst. Serrsral othsr
oflfisqrs had taken up position covering sn the drivsr's side end pssseng*rs side of thc Bearsa{ as

we m*vcd dnwn th* sffect" I saw the suspEet rvas tt.earirrg da* clo'thi*g and I could initially jlt$t
see a dsrk figrre staradi*g in the strss frorn approxin-utely trfrff yard* away. As we moved closer
I told the Hustagr f.{egotiator, Ofiicer Creg lluller" to $i}rt mal*.ing annffinfl€rnenl$ svsr thc PA.
We lvere siill nroving s*d officers outside the S{srcat bega* giving verbsl comrnands for *he

$uspffil t$ shsw hiu hands. The FA s{artsd as well and frfficer $ut}er also rep*at*d t}:is
e*tnmand* for the su$pe$t t* show his hands. ?'luough the windshield I caw thr suspect l*ok at

lhe Brarcat and ifirmediat*ly r:xlrnd hix right *nn $ut a* if h* was pointing a handgufi irf s$r
pcsiti*n. tr hsve ycnr* *f fir**Hy'$ training and *xpcricnc* and this srrpael posturrd his b*tly in a
w*y es if he w*ss miming a handgun in our dire*tinn. I s;lrry that thr; *u*pcct war laking an

*ggrr:lsiv* s!flnoo ar he had his right amr *rtended in aur dircction. Th* susp*ct was w*aring nn

*ffi:r*ired dark col*red swcatslurt end tlw slc*ves aptrr*nr*d g$ e*vf;r his hsruls. I cnuld not $r* &

\Ilcepsn in his hnnd, becauss ltis.#Sftr$$ partially ohx*ured by overcird swenmhirl, but I rvas
anticipating the *usp*cl {iring a raurd in *ur dir*cticn du; t* *l[ lhe inlel I hacl r*ccivtd up until
this point and with tlw fnpr hc took e $lmCI,ting poslurc instmd of {bllc*'ing any verhal carnrnands
given by thc cfficers. I wns inside sn arrnmrd vehicte, b-ut I nlsm knrw xsvrral nfficer* were
*tanding b*hird this vchich trying t* heve ssrnc &ff&$retl protrclion r.vhile atsei maintaining a

visual an th* su$pset. I also sew thi* xuspret appeared to he meving {from east t* w**t} ruhile hiri
arrn wa$ rxtendad and I heliwed his was att€$rpting l* lrack or identifu an CItfroer t* $hflsf et.

I th*r* hrsrd a single shsq {ird from brhind Bearqat ?. and I saur the su$pcct fall out of sight ont*
th* gr*und. I mnvsd up into th,* Bearent to $e* ttr* rusptrt and I gaw hirn on the ground. OfIis*rs
from behiml the Bearcat tontinued t* give the ruspcrt verbal cnmnrands rmd we ceme up with a
quick plan tc m$r/E up to ths susp*ct tcke him into cu*tody.

Officer Will Rav

Officer Will Ray was on-call with the SWAT team and responded to the scene. Officer
Ray drove BearCat 2 toward Ojeda when contact was made. Excerpt from Officer Ray's
statement:
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I movcd the &carctt epproximetely ?-3 blscks dnwn Tufils ercsk. There wrre
approximately ? t* S persunncl either riding CIn th€ extr*ri*r skids nf thr Beercat nr on the
gnound to thc rear of the vehicle" ThEs* persnnnrl tysre & r:onrbi*atinn *f $WA1"
member*, f;*A olficers llnd medies. WE &st ts I'urtlc ereek and Cougar *rd $gt
hllsworth and'tr'eern [-eadsr fiarcin cmnferrrd f*r a cruple ef mlnums, The snipcm
updated u$ thet the ruspeet wa$ n#w sn C ugnr Drive nnd he had lsft the **hsol gmundx
and wns npproaching n r*sidential srca. lVhen th*y found out he was heading townrds o

residcntial *ree it was dccided that we needed t$ flpprssch ttre surpeq{ to fittempt tCI

rontain him.

I dr*ve n*rth on Cougar slCIwly with sffieers following behind. At this puint.l eould unly
ser a silhouettc sf ths $u$p*ct. As w* gnt to within about t5 yards of the $$$peet I tumed
on the hcadlights of the Searcat. At thir p,oinr, I csuld see th* suspm*t and he appared to
be a heavy set Hi*panic male. ['le wa* wearing hlue jeans and a drrk long sleerred shirt mr

pos*ibly a hCIodit" I uould me thnt the sleeve on ttrrc $uspect's *hirt or hrodie was pull*d
down over hls right ha*d pafiially enncealing hls hand. The hostage ns&otiatCIr go[ on the
FA syntenn and beg;rn tn giv* verbsl conrmends fur ths $u$pec{ to put his handr up in ttre
air with no&ing in his hands.

\lHe c*ntinurd to slowly mov{ towards the suspect in the &carcat" } thrn observed the
male raise his right hnrul towardx the [$mreet" [t apparcd that the su*;xct had something
in his right hsnd as his fingerr appeared t* be cl*ssd arsund an objwt and not open. I
heard a gunshot fr$m lhe le{t *ids pf thc $cnrcat {drivrrs sidc}" I *bxenred thr: suspeet
flineh and then fhltr to the grcund. The suspeet fellom his back and sidr and then rclled
oYer on to his stomach.

Officer Michael Ridge

Officer Michael Ridge was on-call with the SWAT team and responded to the scene. His
role was driver of BearCat l. Excerpt from Officer Ridge's statement:

I respnnded to thE se&ne of ths incident nnd was alsne in Hearnat I until I arrived in the
*rer of $oulh I*r* near the s*hool in quertion. ffnec et th& cpmrnand po$t, [ ${srted getting
*ur ballistic rhields rc*died, readied sut less lethal lnunrhers and pr.rt my tsc vsst on snd
s*ited up.
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After finlshing thess tcsks, I got back lntc the driver's rect sf Bsaree{ land drsvc to what
I bcli*vc was ihe N*rtlwnst side rf the sctm$l. I had one EO] CIfliccr snd ] other $WAT
msmbers riding on the outside ski&r of the Bearcat et thet point, I then rnsde a right turn
ru the North side of the schoolalrd got b€hind &eareat ?. I stay*d behind Sesru*t 2 abotu

? c*r lmg[hs. I heard an u$ale *n th* radiu sonceming the suspcct having jumped a
fbnce and now st*nding sn tht sidewalk-

t then mcved ts the rlght of Be*runl? go bE sm it's pcss*ngcr side end then heard ansther
u$atr about the su*pent walking on ths strcst. I tnok it to me*n that he w*s walking
ssuth to nnrth. I then movEd br*k tn t}re leB side of Beareat ? to prnvid& covtr. tly this
time, Ssarcat ? hsd illurninat*d the subject wi*r their uxtcrior lights. I phyuica]ly saw th*
subject in question and he wa* wearing all dark elothing to include a dark baseball cap
**d da* hoodie CIr r big shin" I cen't be surc. I could tell it was & malr.

As ffearcat ? wns itrluminatirg th* nurpect I saw wfuat I belierre was his right hand rnir*
up efid paint something in the direction nf the personnel bshind Bearcat ?. tr'm not rure
whieh hand it was but I smw th* suspwt mi*ing his hand up in ffic dire*tipn of Bcercat 3
in a threetening menner as if he htd s lireann.

I then s&w sne muuls flash frfi,m the direction of fteamat 2 frrtd $ely ths suspect's body
curl fonuand ns if he was going to &ll furward" I did nol sw lhn suspect fall as tr was
moving the vehicle at thnt point- X flsred sut to the right of Bearsat 3 and ssw the suspe$
wa+ dov,n on the grnund.

Officer Boone Scholibo

Officer Boone Scholibo was on-call with the SWAT
Officer Scholibo rode on BearCat 2 as it approached Ojeda.
statement:

team and responded to the scene.

Excerpt from Officer Scholibo's
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east partion $f ths school grsund. I don't know by xrho, but Sflieer ft.ay w*s aslEed to
bcgin driving the BE,{RCAT toward the subjecrs last updxtrd location" Officer Harvel
and I were walking in a single frle line, still on the driver side, al*ngside the BIIARCAT,
whiclr was traveling nt * Iow rate of;speed,

As we rvere waiking n*rthbound *n Cougar tafie nearjng the intersectisfi of Turtls *reek
and eougar Lnn* {north-*ast}, I observed a subject standing iu the nriddle af the r*adrvay.
Thc subje*t we$ illuminated by an unkn*wn $sur$6 of light. We were still an the south
*ide erf the intersection when [ first saw hinn and I belirve other o{Iisers had seeil him by
this time, too. 'I"he BEARCAT cqnlinued townrd the subject in th* middle of the
roadway and I continued ts walk alongsiele; Of{leer Harve} was still in frant rlf xre. As I
walked toward this *ubject tr observed hirn to be wearing a dark cclored ho*die with the
h*od over his hsad and dark solored pants" The subject was "htaded" with only the right
side sf his body facing rNr. The trefi side of his body was obscured tri rne. As rye neared
the locatisn of tlri; subject (within yelting distance), Officers began to yell srrnmrands at
the s*bject. BEARCAT 3 stappfrd beyond the north side of the intersrction of Cougnr
Lnne and Turtle Cneel(. Thr subject we$ apprsximrtely l5 to 30 yards away from the
BEARCAT and *ur lnsetion. I would c*rnsider the subjeets loeation to be a dcser
distance. The subject turned hir body to face the BEARC-{T and our l*eation rvhile still
standing in the middle of the rCIadway. The subj**t then walked torrrard thE curb line, nr.:

langer standing in the rniddle of the roadway, atld -'hladed" his body again. The subjeet
**btraded" his body the exact wey a$ previously indicated by *nly showing his riglrt side.
His left side was obsuured" At this mcmrnt tr observed the sweatshirtlhoodie of the
subject's right arm was usvering his right trand. The lighting madE it diffi*ult to
cornpletely see his right hand, but it appearrd as though thc sleeve had been pull*d d*wn
nver his hand" The entire tinne e.smcrland* were b*ing given tu the subject hy other
sfficers with tlre tsS,ARCAT. trVhite "bladed", thr uubjeei raisrd his right hand at what I
fslt to be the direction cf Offiecr Ha:val and me, At this moment I felt the subject was
mncealing a firearm sf son*e kind and was guing to shoot us. Pretty quickly sfter the
subje*t raisql his rigkt hand *t us, I he*rd Officer ffarvel rhoot. The rubjeet went tei the
ground on his bel[y pretty quickly *nd retraeted his anns undemeath his body. I
rememher rnCIrc verbal cqffimend$ frnrn the offis.ers with the BEARCAT directed at the
rubjeet on the ground, Officer Harvel and I hclrt the srihie* sn the grcund with lsrhnl

s$ver*ge while other SWAT rnerubers retrjcved a ballistic shield frsm the BEARCA?
and hrought it ta our lseation. Oflicsr Harvel and I were on the sarne line as anrthryr nnd
the bsllistic shield was plaeed diraetly in front of me"
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A plan u,as dsrive{t at this lnornrnt ts approech the dorvned subject rvith no*heavy

head"' $leaning two hallistic *hields in fmnt and nll ather nf{ir:ers behirrd the shie}rl*.

This plan sflrn$ tu &uiticn and I was dirertly hehinrl the $WA'l'*ffieer carrying rhe

trnlti;tic shield *fi the left. trVe then rn*vcd up mrvard the duwned rubject where I held
lethai c$v€ragfi on him. Officer Shsxyr* e*rnc nrnund n:lc ttl fiisk the subject and t* plae*

him intn fl*x euffs"

Matthew Hicks

Matthew Hicks is employed as a paramedic with Austin/Travis County EMS.

Additionally, he is trained to respond with SWAT team deployurents as a tactical medic. He is not
a law enforcement officer and carries no weapons. Mr. Hicks was riding inside of BearCat 2 as it
made contact with Ojeda. Excerpt from Mr. Hicks' statement to APD SIU:

As we progrcssed dnwn the rtreet, ws $pottrd a silhouette of a man standing off
tu the Ieft of the street on the sidewalk. As we gnt closer tr the subjeet, he began to move
out to the ecnter of the street where he stu*d still" SomsCIne garl€ the command to $top
ttre bearcat and Brad stoppad. The headlights of th* bcarcat \rysrs CIn at this point and
norv we roulcl $se mor& *f the subjcet. It losked lilce he wss wearing * long sleeved
lrooded sweaterlja*kst" Ax th* subjrct stood th*re, the ncgutiat*r in thr passenger scat

starte* giving comrnands cver the PA to eornply with the Austin X}*lice Separtrncnt. At
the same time ihc $WAT.nflieers werq alsrr shouting cornmands tn get *n the gruund and
drop rvhateyer was in his h*nt*. The subject then raised his right ann and was 6mintinB en
unknown object at thr b*areai, I coulrtr se* the subject pointing sCIme{hing at the bearcst

and was nnticipating shots tqr be fired &t us, assurning he had n gun in his hand. I even
started to eluck dswn a little in antiuipation *f shrts roming at us even though the i:*arcat
is armored" The subject'x sleevss wcre covering his hand and I could nnt see what hr
rvas h*!r$ing. -l"he 

subject had his hand up far appruximately $ seconds hefore I hrard n
singk shot g* *fffrcm the rear driver side CIf the beareat" lmnrediately afler I heard the
shCIt, tr sarv thc xubject get hit in thr ahd*rnen regiCIn and then take a $tsp t* lris right and
fall fase down on the gress next tu ths sidewulk.

RAY OJEDA INTERVIEW

APD SIU Detectives Parker and Pelayo interviewed Ojeda at2:07 p.m. on June 15, 201.6,

while Ojeda was still at St. David's South Austin Medical Center. Ojeda was neither under arrest
nor under any form of law enforcement detention. Nevertheless, Ojeda was read his Miranda
rights prior to substantive questioning about the incident. Ojeda agreed to waive any such rights
and speak with the detectives.

Ojeda explained that the night of the incident, he was dealing with emotions relating to
recent personal loss. When asked why he called 9l I requesting police, Ojeda gave alternate

explanations, including that he was "mad and sad and frustrated with everything," "pissed off,"
that he was "pretty much" asking for help, and that he didn't know why he did it. He admitted to
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drinking beer and taking Xanax.

He recalled much of the incident, including speaking with the 911 call takers and the

hostage negotiator, seeing AIR1, and seeing the BearCat. He acknowledged he knew it was police

officers who confronted him and ordered him to put his weapons down. He denied ever having a
gun but acknowledged telling the police he had one and that he had shot it into the ground. He

denied threatening to shoot the police, wanting to hurt anyone, or wanting the police to hurt him.
He denied ever pointing his arm at police. He did not believe anything should happen to the officer
who shot him and believed the officer was being safe and doing his job. Excerpts from the

transcript of Ojeda's interview:

2*7
208
109
210
1t I
:tl
2t3
lt4
215
ll6
:t7
lt8
219
210
2ll
:22
?t3
2:4
225

0

A:

Okay. So, um, do you mind just telling us, you know, what happened,
what led up to that - to the shooting.

Honestly, I was -l was just rnad and sad and frustrated with everything
because I rnean, well I have - I have a girlfriend who we just ended up
breaking up and I mean, I - she's had my baby a long time ago but rny
baby never made rt.

Oh wow.

Yeah, and then, I mean, well and I had another - I had another baby
too that didn't !'nake it either. That was iust recently, like, the first one
was about Mo years ago.

Mrn-hm.

And the other one was with another girl and recently - recently just
happened" She lost her baby. I was just - I was iust all really in my
feelings. I mean I wasn't - | didn't want to hurt nobody, that wasn't my

Q:

A:

Q:

A:
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lzti iniention.
227
]28 Q: Okey.
229
230 A: To hr.lrt anybody, br.l[ Ijust - I maen I rvredo tfn wrong decision. I just - ]
?3t trad s lot on my mind End when al! th& happar*ed *t juat rnade rna think
23I about amffiing slEa end my - my grendms she pessod. I msan itwss
233 s ht ct stuffgoirq through vny t*ead"
I}*
2]5 Q: Oksy. idtrn-hm.
336
23? A: I wes iusil.-
!38
239 Q: Whst ItE you '19 yearc oH?
:{0
2.tl A: Yes, air.
2{2
2.13 O: Sourds lllea a lct - s lo{ of Suffto Eo on for a l9-1reEr-old.
244
!,ti A: Yeah.
2.16

!*7 Q: $o, and, um. so, um, Wtis happwed - slartd happaning aerly
!4fl pstetday rnom*ng,
l;tg
250 A: YEe,6ir.
t5l
25I Q: ()kay, um, eboul what - 4:80 or sornething $ike thet?
153
,5d A: Um, I'rn pre&y sura, I honastSdon't lmow"
155
lss Q: But it was sert of early?
!57
?5S A: Yaeh, *[ wss asrly.
25$
26tl Q: $o whst" umo so you called $11 younsalf?
26*
262 A: Yss"
261
264 8: Can yo*r to{l nre a littla bit ebowt thet?
265
366 A: I wes psil reid Wrst, um, for ths polke to eovna whera I wEs.
2&V
16fi Q: Mrn*hm.
16$
37fl A: Ar$d I itrst told thom I kad a gun and wen{6d to shoot it. I was just
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:71 pissed off Eftd pretty much, I was iust tallting to thom-
l7:
:73 Q: Okay.
t?"t
i7S A: I was vory rcspectful, I urasn't mean or anything. lt's just - I just didnt
276 csra Pt the tinns"
L77

27r( Q: Okay.
279
:*CI A: But I mean I do, t dont - I don't vyant to commit suicide, l'm nol like that
]$i typ of person - I'm srnarter {.han that. But I maen, like I ssid,
2S: eueryborly mekes bed dacisions, that wtsB on6 of them l regret though.
2ttl
2S{ Q: You rcgret daing that?
l*-i
2sft A: Yae. ! dont went to do that" I mean, I don't want to hud anybody you
2S7 know urhst. l'm not that typa of person - I'va a vety nice ptsrson - good
zlit{ percon"
2S9
:gfi Q: Mnr-hm. Heve you - hav.a you e\rer done anything like that batore?
:91
29] A: Na, sir.
2-J]

21I{ Q: No. l{eva you B\/ar - I undarstand you catled 91'l because you - you
2si wanled the police to cqme - corn6 thare- Why did you want the police
29S to com6?
2t)7

l${t A: Hanestly, I was so - ! don't know, ljust - I honestly dont know-
Itl9
3tX) Q: Wore you - werE you trying tE ssl( for help? Were you - yot"r ligured the
3t}t police eould help you or?
303
103 A: Prally much yeah. I honast$ dsn't know.

!l1J{i Q: $s whst - whst do you think should happen to the police officer thet
8.S7 rhat yot"r?

*9S
Sv9 A: HathinE"
tlrltl
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9$l Q: Nothing.
e0l
vil3 A: They're jus* - they're just being safe. lfilhat I said I m6rrn, they don't
Wld lenow if I really hacl a gun or not. I rnean, I clsn't want lo pr6cs charges
-til5 'causts they're just doing - they're lust doing their job. $o what if I did -
90{r theyccu}d- lseicl lhad aEun. So lrneen if l- if trwould hatre known
y0? that too, I rnegn, I wsuld - I tlsould haw done the seme thlng-
r)()t{

9{}1} Q: $o you'rc - you're saying you n6ver Eave the officers sn opportunity to
91fi $6e thet you did not hav6 a gun?
-1il I
el: A: Wetll didn't"
etl
trl -t Q: I know, but you naver really 9€\16 them an apportunity riEht? So, you
yti feel that the offiaer ehot you becaupe he feerad you had a Eun?
9l {r
{"}17 A: Yeah. weltrit - to be safie. They don't want no incident to happen.

***

trCI:-i QI: Were yau tooklng for sorre sofi of atlention that n$ht?
I 0!$
!CI2? A: Maybe, yeah, I guess yau could say that.
I {_}lti

l{}39 Ql: Where - what w&s - wsre }rorJ - t#Ere yau sad that nEhl?
!{ii0
ttli I A: Yeah. I was emotlonal"
n032
1S33 QI: You were emotional"
103il
1035 A: Yeah I was rnad, I was sad, everything was going through my mind.
tCI36

1037 Qt: That was going through your mind?
tCI38

1039 A: Yeah, but ! would never hurt myself. I'm not that kind of person. I

10,10 wouldn't - I wouldn't hurt anybody else.

FIREARM AND TOOLMARK ANALYSIS

APD Firearm and Toolmark Examiner Steven Aston responded to the scene and collected
evidence, including Officer Harvel's rifle, the magazine contained in the rifle, the ammunition
contained in the rifle and magazine, and a single .223 callber fired cartridge case found on the
ground behind Bear cat 2.

Mr. Aston examined Officer Harvel's pistol at the scene and concluded it was consistent
with not having been fired in the incident. Having not been fired, the pistol was neither collected
nor microscopically examined.
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After leaving the scene, Mr. Aston was called back to examine what appeared to be a bullet
defect (a hole or dent or other marking left from a bullet impact) in a cylindrical metal fencepost

that was behind Ojeda when Officer Harvel fired. Using a chemical test, the defect tested positive
for the presumptive existence of lead. This defect was likely caused by the bullet after passing

through Ojeda's torso. The area surrounding the fencepost was searched for bullet fragments but
none was recovered.

Mr. Aston later examined the rifle, a Larue Tactical model LT-15 5.56 caliber single-

action, semi-automatic, short-barrel rifle in the APD firearms lab and found it to have no

unauthorized modifications or configurations. Mr. Aston test-fired the rifle and found it to

function normally and be capable of discharging live rounds.

Mr. Aston also microscopically examined the fired cartridge case found on the ground

behind BearCat 2. The fired cartridge case was positively identified as having been fired from
Officer Harvel's rifle.

Metal fencepost likely struck by Officer Harvel's bullet after passing through Ojeda.
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Defect in fencepost. Pink tip on chemical field test indicates the presumptive presence of lead.

CHARGES AGAINST RAY OJEDA

Representatives from APD and the District Attomey's Office agreed that no charges would
be filed against Ojeda.

LEGAL ANALYSIS

A person commits the offense of aggravated assault if he intentionally, knowingly, or
recklessly causes bodily injury to another person and uses or exhibits a deadly weapon during the
commission of the assault.3 "Deadly weapon" includes, among other things, a firearm.4 A
"firearm" is any device designed, made, or adapted to expel a projectile through a barrel by using
the energy generated by an explosion or buming substance or any device readily convertible to
that use.s

Officer Harvel admits to intentionally causing bodily injury to Ojeda by shooting him with
a rifle. Officer Harvel's rifle is a firearm by design and thus meets the definition of a deadly
weapon. Without further consideration of other facts or available legal defenses, a preliminary
analysis shows Officer Harvel's conduct in shooting Ojeda with a rifle meets the elements of
aggravated assault and thus could subject him to criminal prosecution.

3 Tex. Penal Code $ 22.01(a)(l);22.02 (a)(2)
a Tex. Penal Code $ 1.07(aX17)
s Tex. Penal Code $ a6.01(3)
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It is, however, a defense to criminal prosecution if a person's conduct is justified.6 Potential
justifications for Officer Harvel's conduct, and thus potential legal defenses to criminal
prosecution, include self-defense, defense of third persons, and what is commonly referred to as

the law enforcement justification. Each justification is discussed below.

Self-defense:

A person is justified in using force against another when and to the degree the actor
reasonably believes the force is immediately necessary to protect the actor against the other's use

or attempted use of unlawful force.T

Use of deadly force in self-defense:

A person is justified in using deadly force against another if the actor would be justified in
using force against the other as described above, and when and to the degree the actor reasonably
believes the deadly force is immediately necessary to protect the actor against the other's use or
attempted use of unlawful deadly force.s A person who has a right to be present at the location
where the deadly force is used, who has not provoked the person against whom the deadly force
is used, and who is not engaged in criminal activity at the time the deadly force is used is not
required to retreat before using deadly force.e

Use of force or deadly force in defense of third person:

A person is justified in using force or deadly force against another to protect a third person
if under the circumstances as the actor reasonably believes them to be, the actor would be justified
in using force or deadly force to protect himself against the unlawful force or unlawful deadly
force he reasonably believes to be threatening the third person he seeks to protect, and the actor
reasonably believes that his intervention is immediately necessary to protect the third person.l0

Law enforcement justification:

A peace officer is justified in using force against another when and to the degree the actor
reasonably believes the force is immediately necessary to make or assist in making an arrest or
search, or to prevent or assist in preventing escape after arrest, ifthe actor reasonably believes the
arrest or search is lawful or, if the arrest or search is made under a warrant, he reasonably believes
the warrant is valid; and before using force, the actor manifests his purpose to arrest or search and

identifies himself as a peace officer, unless he reasonably believes his purpose and identity are

already known by or cannot reasonably be made known to the person to be arrested.ll

Deadly force law enforcement justification:

6 Tex. Penal Code $ 9.02
7 Tex. Penal Code $ 9.3 I (a)
8 Tex. Penal Code $ 9.32(a)
e Tex. Penal Code $ 9.32(c)
lo Tex. Penal Code $ 9.33
trTex. Penal Code $ 9.51(a)
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A peace officer is justified in using deadly force against another when and to the degree
the peace officer reasonably believes the deadly force is immediately necessary to make an arrest,
or to prevent escape after arrest, if the use of force would otherwise be justified and the actor
reasonably believes the conduct for which arrest is authorized included the use or attempted use

of deadly force, or the actor reasonably believes there is a substantial risk that the person to be
arrested will cause death or serious bodily injury to the actor or another if the arrest is delayed.12

Application of the Law to the Facts:

The duration of time from Ojeda's first 9t 1 call to Officer Harvel's shot was almost two
full hours. During that time, multiple attempts were made to bring the event to a peaceful
resolution. Ojeda was asked to disarm, was guaranteed safety if he complied, was offered help,
and was initially monitored from a distance so as not to force a confrontation. It was only when
Ojeda left school grounds and entered the residential neighborhood that officers closed in. This
change in tactics from waiting and negotiating with Ojeda to preventing his movement into the
neighborhood showed restraint and was a reasonable exercise of police authority.

Officer Harvel could reasonably have had, and does claim to have had, an apprehension

that Ojeda was armed with a handgun and posed a threat of injury to anyone near him, and to
police in particular. Ojeda intimated to the 91 1 call takers and the hostage negotiator that he might
shoot at the police. Ojeda's Facebook post was a statement of future intent to harm the police
("I'm shoot at the llaws fuck em" (sic)). Ojeda described the handgun as a "Glock" and claimed
to have shot it into the ground. Ojeda refused multiple requests to put his weapons down.
Although Ojeda did at one point claim to have put the gun down, responding officers cannot
reasonably be expected to immediately stop considering Ojeda to be a deadly threat. Ojeda's
movement from the fenced-in school grounds to a residential neighborhood posed a greater risk of
harm to officers and to the public by virtue of closer proximity.

When confronted by BearCat 2,Ojeda disregarded orders to put both hands in the air with
nothing in them. The video from AIRI shows Ojeda instead appeared to "blade off' or take a
shooting stance, then raise his outstretched right arm and point it in the direction of officers
accompanying BearCat 2. Several officers and a paramedic witnessing the event in real time
believed Ojeda was preparing to shoot. Given the low-light situation and the totality of Ojeda's
words and actions over the previous two hours, it could have reasonably appeared to Officer Harvel
that Ojeda was about to shoot and commit the potential offenses of aggravated assault, attempted
murder, or murder.

The above facts known to Officer Harvel at the time he shot Ojeda form the basis of Officer
Harvel's justification for his actions and thus his defense to prosecution. These facts tend to
support a jury finding that Officer Harvel acted in self-defense and in defense of third persons

because he reasonably believed that deadly force was immediately necessary to protect himself,
other officers, and unknown citizens in their homes against Ojeda's attempted use of unlawful
deadly force.

The above facts further tend to support a jury finding that Officer Harvel acted with law

12 Tex. Penal Code $ 9.51(c)
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enforcement justification because he reasonably believed that deadly force was immediately
necessary to arrest Ojeda and reasonably believed the conduct for which Ojeda's arrest was
authorized included the attempted use of deadly force, or Officer Harvel reasonably believed there
was a substantial risk that Ojeda would cause death or serious bodily injury to Offrcer Harvel or
another if the arrest was delayed.

CONCLUSION

Criminal liability against Officer Harvel for aggravated assault is established only if the

evidence proves beyond a reasonable doubt that all elements of the offense have been committed."
Further, if Officer Harvel produces some evidence ofjustification, the State must prove beyond a

reasonable doubt that the offense was committed without any legal justifications raised by the
evidence.la

We believe the evidence shows Officer Harvel has three legal justifications for his conduct
that would likely prevail at trial. We believe a jury would find that Officer Harvel reasonably
interpreted Ojeda's actions in raising his outstretched arm as an attempted use of deadly force
against himself, other officers, and citizens in nearby homes. We believe a jury would find that

Officer Harvel's single shot at Ojeda was a reasonable use of deadly force in self-defense, a

reasonable use ofdeadly force in defense ofthird persons, and a reasonable use ofdeadly force to

effect an arrest. That Ojeda did not in fact have a handgun at the time he was shot is of no

consequence as Ojeda led officers to believe that he did. The law does not require that Ojeda

actually pose a risk of deadly harm but only that Officer Harvel reasonably believe that he did.

For the above reasons, we conclude that criminal charges against Officer Harvel are neither

appropriate nor supportable under the law. Consequently, we will seek no indictments. We are

closing our review and will take no fuither action in this matter.

We have released a press packet of evidence that we reviewed in making this decision.

The packet includes offense reports, forensic reports, officer statements, witness statements,

photos, videos, and other miscellaneous evidence. The packet is available to the press as well as

any interested citizen. This decision will be posted on the Travis County District Attorney website

and will be accessible under Ray Ojeda and the date of the incident, June 14, 2}l6.ts

13 Tex. Penal Code $ 2.01
ta Sa,cton v. State,804 S.W.2d 910 (Tex. Crim. App. l99l); Jenkins v. State,740 S.W.2d 435 (Tex. Crim. App- 1983)
ls https://www.traviscountvtx.gov/district-attornev/cru

Very truly yours,

Criminal Justice Center, 509 W. l lth Street, Austin, Texas 78701


